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The tentative ruling will become the Court’s ruling unless by 4:00 p.m. of the Court day 

preceding the hearing, notice is given of an intent to argue the matter as set forth herein. 

Counsel or self-represented parties must email Department 07 to request argument and 

must specify, in detail, what provision(s) of the tentative ruling they intend to argue and 

why. Counsel or self-represented parties requesting argument must advise all other 

affected counsel and self-represented parties by no later than 4:00 p.m. of his or her 

decision to appear to argue and of the precise issues to be argued. Failure to timely advise 

the Court and counsel or self-represented parties will preclude any party from arguing the 

matter. (Pursuant to Local Rule 3.43(2).) 

Department 07’s email address is: dept07@contracosta.courts.ca.gov  

ALL APPEARANCES TO ARGUE WILL BE BY ZOOM (WITH VIDEO AND AUDIO CAPABILITY) 

PROVIDED TIMELY EMAIL NOTIFICATION IS RECEIVED BY THE DEPARTMENT AS PER THE 

ABOVE. THE CLERK OF DEPARTMENT 07 WILL NOTIFY YOU OF THE TIME OF YOUR ZOOM 

HEARING. 

The Court has no ability to effectively conduct hybrid hearings where some appear by zoom, 

while others appear in person. CourtCall is not an option for law and motion matters due to 

voice quality issues. 

The following link is to be utilized for your Zoom hearing:  

https://www.zoomgov.com/j/1613913309?pwd=b3BNdHpMQ0NkY294Mk40S09KVXp5UT09 

 

Meeting ID: 161 391 3309                                    Passcode: 478010 

 

If the parties so stipulate the appearance can be in person (at a time provided by the Clerk of 

Dept. 07) provided that the stipulation is given to the Clerk of Department 07 by 4:00 p.m.  
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1. 9:00 AM CASE NUMBER:  MSC18-01760 
CASE NAME:  GARRETT VS PONTES 
 *HEARING ON MOTION IN RE:  5/25/22 MOTION FOR JUDGMENT ON THE PLEADINGS TO COA FOR 
ABUSE OF PROCESS IN HIS 5TH AMENDED COMPLAINT - THIS HEARING WAS CONTINUED FROM 
8/12/22 
*TENTATIVE RULING:* 

 

Because the Court has not made any substantive changes from the recommended 

tentative ruling argued on August 12, 2022, there will be no argument on the 

below. 

Before the Court is Defendant James C. Venhaus and Defendant Colene Venhaus 

(collectively, “Defendants” or “Venhaus”)’s motion for judgment on the 

pleadings (“Motion” or “MJOP”). The MJOP relates to Plaintiff Matthew 

Horner, in the Capacity of Trustee of the Carl J. Garrett and M. Ann Garrett 

Family Trust as Successor in Interest for Former Carl Garrett (“Plaintiff” or 

“Horner”)’s Fifth Amended Complaint (“5thAC”). The 5thAC alleges five 

causes of action for (1) elder abuse; (2) negligent breach of fiduciary duty; (3) 

fraud; (4) breach of contract; and (5) abuse of process.  

Defendants’ Motion is directed towards the fifth cause of action for abuse of 

process.  

For the following reasons, the MJOP is granted, without leave to amend. If 

Plaintiff believes he can allege facts sufficient to state a cause of action for abuse 

of process, he should be prepared to identify those facts at the hearing on this 

Motion.  

Legal Standard 

The standard for granting a motion for judgment on the pleadings is essentially 

the same as that applicable to a general demurrer. (Burnett v. Chimney Sweep 

(2004) 123 Cal.App.4th 1057, 1064.) As a consequence, it may be granted if, 

from the pleadings, together with matters that may be judicially noticed, it 

appears that a party is entitled to judgment as a matter of law. (Code Civ. Proc. 

§ 438 (d); Saltarelli & Steponovich v. Douglas (1995) 40 Cal.App.4th 1, 5; Weil 

& Brown, Civ. Pro. Before Trial (The Rutter Group 2010) p. 7:292.) As such, a 

motion for judgment on the pleadings involves the same type of procedures that 

apply to a general demurrer. (Richardson-Tunnell v. School Ins. Program for 

Employees (2007) 157 Cal.App.4th 1056, 1061; Burnett v. Chimney Sweep 



 

 

 

(2004) 123 Cal.App.4th 1057, 1064.) In considering a motion for judgment on 

the pleadings, courts consider whether the factual allegations, assumed true, are 

sufficient to constitute a cause of action. (Fire Ins. Exchange v. Sup. Ct. (2004) 

116 Cal.App.4th 446, 452-453.) Also, like a demurrer, a motion for judgment on 

the pleadings does not lie as to only part of a cause of action. (Fire Ins. Exch. v. 

Sup. Ct. (2004) 116 Cal.App.4th 446, 452; Weil & Brown, Cal. Practice Guide: 

Civ. Pro. Before Trial (The Rutter Group 2008) p. 7:295.) 

Factual and Procedural Background 

Decedent Carl Garrett (“Garrett”) decided to sell his home at 4661 Spinnaker 

Way, in Discovery Bay in February 2017. (5thAC at ¶ 9.) To that end, Garrett 

met with Defendant Richard Pontes and Marian Pontes, doing business as Realty 

World Delta Country on or around February 20, 2017. (Id. at ¶ 10.) Garrett 

executed a Residential Listing Agreement with Realty World Delta Country on 

February 20, 2017. (Id. at Ex. 3.) Pursuant to the Listing Agreement, Defendant 

Realty World Delta Country would list 4661 Spinnaker Way for a listing price of 

$675,000.00. (Id.) 

The SAC alleges that “Defendants presented several offers to [Garrett]” but that 

“Defendant Brokers advised [Garrett] to reject said offers by reason of the fact 

said offers were contingent upon the sale and close of escrow for the potential 

buyers’ homes, notwithstanding that both the buyers were imminently qualified.” 

(5thAC at ¶ 11.) 

On March 31, 2017, Defendant Brokers presented Garrett with an offer for 

$650,000 from Buyers James and Colene Venhaus. (5thAC at ¶¶ 12, 13.) 

Defendant Realty World Delta Country also represented Defendants James and 

Colene Venhaus. (Id. at ¶ 12.)  

Garrett accepted the Venhaus’ offer. (5thAC at ¶ 13.) The offer provided that the 

Venhauses would move in immediately and began paying $2,000 per month until 

the close of escrow. (Id.) Defendants further represented that the deal was backed 

by a $650,000 Promissory Note held by the Venhauses. (Id. at ¶ 15.) 

The deal was beset by delays. The scheduled close of escrow, originally set for 

June 15, 2017 slipped to October 2017. (5thAC at ¶ 16.) It was then extended to 

December 2017. (Id. at ¶ 22.) It was then extended to April 2018 with a proposed 

rental payment increase to $3,500 per month. (Id. at ¶ 23.) However, a revised 

version of this Addendum, executed by Garrett, provided for monthly payments 



 

 

 

of only $2,000. (Id. at ¶ 24.) The Venhauses stopped making this $2,000 per 

month payment in July 2018. (Id. ¶ 29.)  

The complaint was originally filed on September 10, 2018 by Garrett, suing in 

his own name. Garrett identified himself of the owner of the subject property. 

Garrett originally sued only the Pontes Defendants; he did not sue the 

Venhauses. Thereafter he purported to substitute in Mr. Venhaus as a Doe 

defendant. The Pontes Defendants cross-complained against the Venhaus parties, 

and the Venhauses in turn cross-complained back against the Pontes Defendants. 

In April 2019, however, both of those cross-complaints were voluntarily 

dismissed by the respective cross-complainants, leaving only the original 

complaint by Garrett against the Pontes Defendants (and Mr. Venhaus as a Doe). 

Garrett passed away in January 2020. About two months later, three motions 

were filed: (1) a motion by James Horner, as trustee of Garrett’s family trust, to 

substitute himself for the now-deceased Garrett as plaintiff in the action; (2) a 

motion for leave to file the SAC (the “first amended complaint” apparently being 

the Doe amendment to the original complaint adding Mr. Venhaus); and (3) 

Plaintiff Horner’s motion for trial preference under Code of Civil Procedure 

§ 36. 

The Court granted the motion to substitute Matthew Horner as Plaintiff for 

deceased Plaintiff Carl Garrett as well as the motion for leave to file the Second 

Amended Complaint, subject to several reservations. The Court denied the 

motion for preferential trial setting. There was some delay between the hearings 

on these motions and when the orders were actually filed with the Court. In the 

interim, it appears that Defendants attempted to file answers to the SAC. Once 

the SAC was actually on file, however, Defendants elected to file demurrers.  

Several demurrers followed until the operative 5thAC was filed on September 

21, 2021. The Pontes Defendants answered on October 22, 2021 and the 

Venhaus Defendants answered on January 5, 2022. Plaintiff filed an MSJ on 

February 15, 2022, which was denied by the Court. The Venhaus filed the instant 

MJOP on May 5, 2022.  

Analysis 

“The common law tort of abuse of process arises when one uses the court’s 

process for a purpose other than that for which the process was designed.” 

(Rusheen v. Cohen (2006) 37 Cal.4th 1048, 1056.) “[T]he essence of the tort [is] 



 

 

 

… misuse of the power of the court; it is an act done in the name of the court and 

under its authority for the purpose of perpetrating an injustice. [Citation] To 

succeed in an action for abuse of process, a litigant must establish that the 

defendant (1) contemplated an ulterior motive in using the process, and (2) 

committed a willful act in the use of the process not proper in the regular conduct 

of the proceedings.” (Id. at p. 1057.)  

Plaintiff’s abuse of process claim is predicated on the following alleged conduct: 

Defendants’ request that Plaintiff withdraw his summary judgment motion 

(ostensibly so that they could refile their answers), but they instead filed 

demurrers (5thAC at ¶ 51(1)); unilateral continuation of a mediation originally 

scheduled for June 9, 2018 to July 30, 2018 and failure of the Venhaus therein to 

acknowledge that they would be leaving the subject property (id. at ¶ 51(2)); 

Defendant Brokers’ dismissal of their cross-complaint against Defendant Buyers 

(id. at ¶ 51(3)); the prosecution of a separate lawsuit between the Venhaus 

Defendants and the Pontes Defendants (id. at ¶ 51(4); Counsel for Defendant 

Brokers representing that Plaintiff’s Counsel had offered to settle for “pennies on 

the dollar” to Plaintiff Trustee (id. at ¶ 51(5)); and the fact that the docket in this 

matter has over 130 entries (id. at ¶ 51(6)). 

The Venhaus Defendants move for judgment on the pleadings against this cause 

of action on the grounds that the mediation process cannot serve as a basis for a 

cause of action for abuse of process because it is privileged. (See Mot. at 2:22-23 

[citing Evid. Code § 1119.) 

Defendants cite to two cases in their Motion: S.A. v. Maiden (2014) 229 

Cal.App.4th 27 and Adams v. Superior Court (1992) 2 Cal.App.4th 521. In S.A., 

a wife requested and obtained a TRO against her husband under the Domestic 

Violence Prevention Act, Family Code section 6200 et seq. (S.A., at p. 33.) When 

the wife subsequently voluntarily withdrew her request for a restraining order, 

the husband sued her for malicious prosecution, as well as for other torts. (Id. at 

p. 34.) The court held that a request for and the issuance of a restraining order 

under the Domestic Violence Protection Act, like one requested and issued under 

section 527.6, cannot as a matter of law be the basis of a claim for malicious 

prosecution. (S.A., at pp. 36–38.) 

In Adams, the attorneys representing the plaintiff in a civil lawsuit attempted to 

intervene in a criminal case involving the same defendant in the civil lawsuit. In 



 

 

 

the criminal case, the attorneys filed a motion to have the court reconsider its 

order reducing the defendant's felony conviction to a misdemeanor. The 

defendant in the criminal action subsequently sued for malicious prosecution 

based on this motion for reconsideration. The court held that filing a motion for 

reconsideration was a subsidiary procedural action within a lawsuit and it 

concluded that permitting a malicious prosecution action in such a situation 

would be disruptive to pending litigation. (Adams, supra, 2 Cal. App. 4th at p. 

528.) 

Both these cases involve malicious prosecution rather than abuse of process. 

Abuse of process and malicious prosecution are separate claims. The court in 

Bidna v. Rosen (1993) 19 Cal.App.4th 27 (Bidna) described the difference 

between abuse of process and malicious prosecutions, stating: “Abuse of process 

is not just another name for malicious prosecution. Simply filing or maintaining 

a lawsuit for an improper purpose (such as might support a malicious 

prosecution cause of action) is not abuse of process. [Citation.] [¶] Malicious 

prosecution and abuse of process are distinct. The former concerns a meritless 

lawsuit (and all the damage it inflicted). The latter concerns the misuse of the 

tools the law affords litigants once they are in a lawsuit (regardless of whether 

there was probable cause to commence that lawsuit in the first place). Hence, 

abuse of process claims typically arise for improper or excessive attachments 

[citation] or improper use of discovery [citation].” (Bidna, supra, 19 Cal.App.4th 

at p. 40, italics original.) 

On reply, Defendants argue that “[t]he mediation process is not a legal process, 

but is a confidential process conducted by the parties with a chosen mediator.” 

(Reply at 2:22-23.) Defendants further argue that communications in the 

mediation process are confidential under Evidence Code § 1119 and concluded 

that it therefore cannot serve as a basis for a cause of action for abuse of process. 

However, Defendants have failed to cite any authority, and the Court is not 

aware of any, that precludes a claim for abuse of process on the grounds that the 

underlying process was mediation. (Furthermore, the Court does not agree with 

Defendants’ additionally unsupported conclusion that the mediation process is 

not a legal process. 

That said, the mediation that Plaintiff complains of at paragraph 51(2) was prior 

to initiating this lawsuit. (See 5thAC at ¶ 51(2) [“the first of a series of scheduled 

for June 9, 2018 … rescheduled [to] July 20, 2018[.]”].) Plaintiff filed his 



 

 

 

original complaint on September 10, 2018. The mediation referenced in 

subparagraph 2 cannot then be one “of the tools the law affords litigants once 

they are in a lawsuit.” (Bidna, supra, at p.40 [italics added].) As a consequence, 

the Court cannot conclude that the conduct is legal process within the meaning of 

an abuse of process claim. Furthermore, Plaintiff’s reference to statements made 

at mediation undoubtedly falls under the mediation privilege. (See 5thAC at 

¶ 51(2) [“At the rescheduled July 30, 2018 Mediation, Defendants Buyers, 

refused to acknowledge that they had purchased a new home and will be moving 

out within a few weeks.”].) 

The only other conduct alleged against the Venhaus is the prosecution of a 

separate lawsuit between the Venhaus Defendants and the Pontes Defendants. 

(5thAC at ¶ 51(4).) Plaintiff further alleges that Defendants have refused to 

stipulate to consolidate that case with the instant case. (Id.) However, Plaintiff 

does not allege that this lawsuit was filed for an improper purpose; only that it 

“create[s] an unnecessary burden on Plaintiff and its attorney.” (Id.) Without 

factual allegations of an ulterior motive or improper willful act, Plaintiff has 

failed to allege facts sufficient to state a claim for abuse of process against the 

Venhaus. 

 
 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

2. 9:00 AM CASE NUMBER:  MSC18-01760 
CASE NAME:  GARRETT VS PONTES 
HEARING ON SUMMARY MOTION FILED BY JAMES VENHAUS; COLENE VENHAUS - THIS HRG. WAS 
CONTINUED FROM 8/12/22 
*TENTATIVE RULING:* 
 

Because the Court has not made any substantive changes from the recommended 

tentative ruling argued on August 12, 2022, there will be no argument on the 

below. 

Before the Court is Defendant James C. Venhaus and Defendant Colene Venhaus 

(collectively, “Defendants” or “Venhaus”)’s Motion for Summary Judgment or 

in the Alternative for Summary Adjudication (“MSJ”). The MSJ relates to 

Plaintiff Matthew Horner, in the Capacity of Trustee of the Carl J. Garrett and 

M. Ann Garrett Family Trust as Successor in Interest for Former Carl Garrett 

(“Plaintiff” or “Horner”)’s Fifth Amended Complaint (“5thAC”). The 5thAC 

alleges five causes of action for (1) elder abuse; (2) negligent breach of fiduciary 



 

 

 

duty; (3) fraud; (4) breach of contract; and (5) abuse of process.  

Defendants move against all but the second cause of action for negligent breach 

of fiduciary duty.  

For the following reasons, the MSJ is denied. 

Evidentiary Objections 

As a threshold issue, Defendants’ objection “to each and every factual statement 

made by counsel Steve Russell in Plaintiff’s memorandum of points and 

authorities, the separate statement of facts and counsel’s declaration offered in 

opposition to this motion” (Reply at 2:16-18) is technically improper. (See CRC 

3.1354(b) [“All written objections to evidence must be served and filed 

separately from the other papers in support of or in opposition to the motion. 

Objections to specific evidence must be referenced by the objection number in 

the right column of a separate statement in opposition or reply to a motion, but 

the objections must not be restated or reargued in the separate statement.”].) 

That said, the Court specifically overrules Defendants objection to the 

Declaration of Stephen J. Russell in Support of Plaintiff’s Opposition. The 

declaration under penalty of perjury and the place of execution (as well as the 

date) appear on the Certificate of Service page immediately following the final 

page of the Declaration. It meets the requirements of Code of Civil Procedure 

§ 2015.5. 

Legal Standard 

Code of Civil Procedure (“CCP”) §§ 437c(o)(1) and 437c(p)(2) provide the 

relevant legal standard for deciding the MSJ. Section 437c(o)(1) provides, in 

relevant part: 

A cause of action has no merit if one or more of the elements of the 

cause of action cannot be separately established, even if that 

element is separately pleaded. 

Section 437c(p)(2) provides, in relevant part: 

A defendant or cross-defendant has met his or her burden of 

showing that a cause of action has no merit if that party has shown 

that one or more elements of the cause of action, even if not 

separately pleaded, cannot be established, or that there is a complete 

defense to that cause of action. Once the defendant or cross-



 

 

 

defendant has met that burden, the burden shifts to the plaintiff or 

cross-complainant to show that a triable issue of one or more 

material facts exists as to the cause of action or a defense thereto. 

The plaintiff or cross-complainant shall not rely upon the mere 

allegations or denials of its pleadings to show that a triable issue of 

material fact exists but, instead, shall set forth the specific facts 

showing that a triable issue of material fact exists as to that cause of 

action or a defense thereto.  

The party moving for summary judgment has the burden of persuasion to show 

there is no triable issue of material fact and thus it is entitled to judgment as a 

matter of law. (Aguilar v. Atlantic Richfield Co. (2001) 25 Cal.4th 826, 850.) 

Only if the moving party successfully meets this burden does the burden shift to 

the opposing party to make its own prima facie showing of the existence of a 

triable issue of material fact. (Ibid.; see also Chern v. Bank of America (1976) 15 

Cal.3d 866, 873.) The scope of the defendant’s initial burden is defined by the 

pleadings. (See 580 Folsom Assocs. v. Prometheus Dev. Co. (1990) 223 

Cal.App.3d 1, 18.) 

Factual and Procedural Background 

Decedent Carl Garrett (“Garrett”) decided to sell his home at 4661 Spinnaker 

Way, in Discovery Bay in February 2017. (5thAC at ¶ 9.) To that end, Garrett 

met with Defendant Richard Pontes and Marian Pontes, doing business as Realty 

World Delta Country on or around February 20, 2017. (Id. at ¶ 10.) Garrett 

executed a Residential Listing Agreement with Realty World Delta Country on 

February 20, 2017. (Id. at Ex. 3.) Pursuant to the Listing Agreement, Defendant 

Realty World Delta Country would list 4661 Spinnaker Way for a listing price of 

$675,000.00. (Id.) 

The SAC alleges that “Defendants presented several offers to [Garrett]” but that 

“Defendant Brokers advised [Garrett] to reject said offers by reason of the fact 

said offers were contingent upon the sale and close of escrow for the potential 

buyers’ homes, notwithstanding that both the buyers were imminently qualified.” 

(5thAC at ¶ 11.) 

On March 31, 2017, Defendant Brokers presented Garrett with an offer for 

$650,000 from Buyers James and Colene Venhaus. (5thAC at ¶¶ 12, 13.) 

Defendant Realty World Delta Country also represented Defendants James and 

Colene Venhaus. (Id. at ¶ 12.)  



 

 

 

Garrett accepted the Venhaus’ offer. (5thAC at ¶ 13.) The offer provided that the 

Venhauses would move in immediately and began paying $2,000 per month until 

the close of escrow. (Id.) Defendants further represented that the deal was backed 

by a $650,000 Promissory Note held by the Venhauses. (Id. at ¶ 15.) 

The deal was beset by delays. The scheduled close of escrow, originally set for 

June 15, 2017 slipped to October 2017. (5thAC at ¶ 16.) It was then extended to 

December 2017. (Id. at ¶ 22.) It was then extended to April 2018 with a proposed 

rental payment increase to $3,500 per month. (Id. at ¶ 23.) However, a revised 

version of this Addendum, executed by Garrett, provided for monthly payments 

of only $2,000. (Id. at ¶ 24.) The Venhauses stopped making this $2,000 per 

month payment in July 2018. (Id. ¶ 29.)  

The complaint was originally filed on September 10, 2018 by Garrett, suing in 

his own name. Garrett identified himself of the owner of the subject property. 

Garrett originally sued only the Pontes Defendants; he did not sue the 

Venhauses. Thereafter he purported to substitute in Mr. Venhaus as a Doe 

defendant. The Pontes Defendants cross-complained against the Venhaus parties, 

and the Venhauses in turn cross-complained back against the Pontes Defendants. 

In April 2019, however, both of those cross-complaints were voluntarily 

dismissed by the respective cross-complainants, leaving only the original 

complaint by Garrett against the Pontes Defendants (and Mr. Venhaus as a Doe). 

Garrett passed away in January 2020. About two months later, three motions 

were filed: (1) a motion by James Horner, as trustee of Garrett’s family trust, to 

substitute himself for the now-deceased Garrett as plaintiff in the action; (2) a 

motion for leave to file the SAC (the “first amended complaint” apparently being 

the Doe amendment to the original complaint adding Mr. Venhaus); and (3) 

Plaintiff Horner’s motion for trial preference under Code of Civil Procedure 

§ 36. 

The Court granted the motion to substitute Matthew Horner as Plaintiff for 

deceased Plaintiff Carl Garrett as well as the motion for leave to file the Second 

Amended Complaint, subject to several reservations. The Court denied the 

motion for preferential trial setting. There was some delay between the hearings 

on these motions and when the orders were actually filed with the Court. In the 

interim, it appears that Defendants attempted to file answers to the SAC. Once 

the SAC was actually on file, however, Defendants elected to file demurrers.  



 

 

 

Several demurrers followed until the operative 5thAC was filed on September 

21, 2021. The Pontes Defendants answered on October 22, 2021 and the 

Venhaus Defendants answered on January 5, 2022. Plaintiff filed an MSJ on 

February 15, 2022, which was denied by the Court. Defendants filed the instant 

MSJ on May 6, 2022. 

Analysis 

(1) Elder Abuse 

Defendants argue that there was no wrongful taking in this case as the residential 

purchase agreement provides that the Venhaus were entitled to possession of the 

property through the entire escrow period. (Motion at 6:24-7:4 [citing Garrett 

Depo. at p. 186:15-17 [“Q: Did you ever agree that Mr. and Mrs. Venhaus could 

move into your house and only pay $2,000 a month? A: Yes.”].) In opposition, 

Plaintiff argues that Defendants breached Addendum #1 by not paying the 

increased amount starting January 2018, later failing to pay entirely, and also by 

representing that they expected a lump sum payment on the note they presented 

as collateral. (See DMF Issue 5.) 

“‘Financial abuse’ of an elder or dependent adult occurs when a person or entity 

does any of the following: (1) Takes, secretes, appropriates, obtains, or retains 

real or personal property of an elder or dependent adult for a wrongful use or 

with intent to defraud, or both. (2) Assists in taking, secreting, appropriating, 

obtaining, or retaining real or personal property of an elder or dependent adult 

for a wrongful use or with intent to defraud, or both. (3) Takes, secretes, 

appropriates, obtains, or retains, or assists in taking, secreting, appropriating, 

obtaining, or retaining, real or personal property of an elder or dependent adult 

by undue influence, as defined in Section 15610.70. (Welf. & Inst. Code § 

15610.30(a).) "[A] person or entity takes, secretes, appropriates, obtains, or 

retains real or personal property when an elder or dependent adult is deprived of 

any property right.” (Welf. & Inst. Code § 15610.30(a).) 

Defendants’ argument for summary judgment elides any discussion regarding the 

amount of possession fees or the allegation that Defendants later failed to pay 

possession fees entirely, both of which are alleged in the 5thAC and can support 

a claim for financial elder abuse. (5thAC at ¶¶ 22-24, 29; see also Russell Decl. 

at ¶ 2, Ex. B [Addendum #1 increasing the amount paid to the seller for 

possession of the subject property from $2000 to $3500]; see also id. at ¶ 6, Ex. 



 

 

 

F [last rent payment July]; see id. at ¶ 6, Ex. G [James C. Venhaus Depo. at 

79:11-80:12 [testimony regarding stop payment on rental check].) 

Even if there were no genuine dispute of material fact with respect to whether 

Garrett agreed to the initial rental amount, that does not address the allegation 

that the parties later agreed to a higher amount and that Defendants ultimately 

ceased payment in violation of the parties’ agreement. Defendants’ argument 

does not dispose of the entire cause of action; as such, they are not entitled to 

summary judgment on Plaintiff’s cause of action for elder abuse. 

(3) Fraud 

“The elements of fraud are: (1) a misrepresentation (false representation, 

concealment, or nondisclosure); (2) knowledge of falsity (or scienter); (3) intent 

to defraud, i.e., to induce reliance; (4) justifiable reliance; and (5) resulting 

damage.” (Robinson Helicopter Co., Inc. v. Dana Corp. (2004) 34 Cal.4th 979, 

990.) 

Defendants argue that this cause of action fails because “Carl Garrett testified 

that he did not talk to Defendants Venhaus until after they had moved into the 

property.” (MPAs at 6:13-14.) As a consequence, Defendants argue, no 

misrepresentation or reliance exists. 

In opposition, Plaintiff argues that the signed addendum where the Venhaus 

agreed to pay increased possession fees is the representation upon which Plaintiff 

relied in extending the escrow. (Russell Decl. at ¶ 2, Ex. B.) Plaintiff also 

contends that the representation that the Venhaus were going to receive a 

payment on the note for the contingent property was false. (See, e.g., James C. 

Venahus Depo. at 83:8-17 [testimony regarding foreclosure of junior lien on 

contingent property].) 

Defendants do not engage with this argument on reply, relying in large part on 

their contention that Plaintiff’s Declaration is inadmissible. They do not address 

the argument or evidence in support of the other alleged misrepresentations. The 

Venhaus’ are not entitled to summary judgment on Plaintiff’s cause of action for 

fraud. 

(4) Breach of Contract 

The elements of a cause of action for breach of contract are (1) the existence of 

the contract, (2) plaintiff’s performance or excuse for nonperformance, (3) 



 

 

 

defendant’s breach, and (4) the resulting damages to the plaintiff. (Reichert v. 

General Ins. Co. (1968) 68 Cal.2d 822, 830.) 

Defendants argue that Plaintiff cannot prove that he performed his contractual 

obligations pursuant to the residential purchase agreement; specifically, that 

Plaintiff failed to deliver the disclosures required by Civil Code § 1102. 

Defendants also argue that Plaintiff cannot prove Defendants failed to perform 

under the residential purchase agreement; specifically, Defendants argue that 

Plaintiff’s delivery of the disclosures was a condition precedent to the Venhaus’ 

duty to perform under the agreement. Finally, Defendants argue that Plaintiff 

cannot prove Defendants breached the residential purchase agreement by failing 

to close escrow on the purchase, because this sale was contingent and the 

agreement permitted that escrow could be continued until the note on the 

contingent sale was paid.  

With respect to Defendants first argument, Plaintiff refers to the testimony of 

Marian Pontes (real estate broker for both Plaintiff and the Venhaus) that she 

believed Mr. Garrett performed all of his obligations in the transaction. (See 

Russell Decl. at ¶ 3, Ex. C [Pontes Deposition at 1:14-19] [“Q: So it’s your 

understanding that you performed all of your obligations in this transaction? 

[Objection] A: Yes.”].) Plaintiff also disputes Defendants characterization of the 

residential purchase agreement. (See generally DMF Issue 2.)  

In light of these genuine disputes of material fact, the Defendants are not entitled 

to summary judgment on Plaintiff’s breach of contract cause of action. 

(5) Abuse of Process 

Because the Court granted Defendants’ motion for judgment on the pleadings as 

to this cause of action without leave to amend, it need not reach the motion for 

summary judgment on this claim. 

 
 

 

 

 

 

 

 

 

 
 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 
 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 
 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 



 

 

 

 

 

    

3. 9:00 AM CASE NUMBER:  MSC20-00730 
CASE NAME:  VILA VS. DTR; WILCOX 
 *HEARING ON MOTION IN RE:  FOR ORDER COMPELLING ARBITRATION FILED BY DTR ASSET 
MANAGEMENT CONTINUED FROM 8/12/22 
*TENTATIVE RULING:* 
 

The motion of Defendants DTR Asset Management, LLC and Oliver’s Tow, Inc. 

to Compel Arbitration against Plaintiff Vila Construction Co. is denied.  

 Background 

This action is for breach of construction contract for work performed at 

2800 Radiant Avenue in Richmond, California (the “Property”). Plaintiff/Cross 

Defendant is Vila Construction Co. (Vila). Defendants are DTR Asset 

Management, LLC (“DTR”) and Randy Wilcox, dba Oliver’s Towing. Cross-

Complainants are DTR and Oliver’s Tow, Inc. 

Vila filed the operative second amended complaint (“SAC”) on September 

14, 2021. Vila alleges two construction contracts between Randy Wilcox as 

“Owner” and Vila Construction as “Contractor.” The first contract, dated August 

21, 2019 and titled “AIA Document A103-2007 Standard Form of Agreement 

Between Owner and Contractor...” is for the project “Roof Framing Repairs.” 

The second contract, also dated August 21, 2019 and titled “AIA Document 

A103-2007 Standard Form of Agreement Between Owner and Contractor….” is 

for the project: “ADA Improvements.”   

Vila’s SAC asserts three causes of against DTR Asset Management, LLC 

and Randy Wilcox, dba Oliver’s Towing. The first and second causes of action 

are for breach of the construction contracts. The third and fourth causes of action 

are for penalties for noncompliance with prompt payment statutes and 

mechanic’s lien foreclosure. The subject contracts are attached to the SAC as 

Exhibits A and B.  

On October 19, 2021, Oliver’s Tow, Inc. filed a cross complaint against 

Vila claiming to have been erroneously sued as “Randy Wilcox, dba Oliver’s 

Towing.” The cross-complaint alleges the breach of only one written contract, 

the August 21, 2019 AIA contract for roof framing repairs. Oliver’s Tow also 

alleges the breach of a “separate oral contract for ADA-compliant upgrades.” 

(Cross-Complaint, pars. 13-20.)   



 

 

 

On May 10, 2022, DTR and Oliver’s Tow, Inc. (collectively, 

“defendants”) filed a motion to compel arbitration. Defendants do not claim they 

were unaware of the arbitration agreement, how could they, but they claim the 

impetus for filing this motion was Richard Vila’s March 16, 2022 deposition 

testimony that he intentionally selected binding arbitration as the means of 

dispute resolution. DTR admits it is not a signatory to the arbitration agreement 

but agrees to be bound.  

Vila has opposed the motion. Vila claims there are three agreements at 

issue: the two written agreements attached to Vila’s complaint and the additional 

oral contract alleged in the cross-complaint for “ADA-compliant upgrades.” Vila 

argues defendants have not shown the oral agreement included an agreement to 

arbitrate, so the motion must be denied. Vila argues it did not agree to arbitrate 

with Oliver’s Tow and DTR, as opposed to Wilcox who signed the contracts as 

“Owner.” 

Vila further argues that defendants have waived the right to arbitrate 

because Wilcox, et al. (1) signed the agreements with the alleged arbitration 

provision in 2019, (2) first appeared in this action over 15 months ago, (3) filed 

CMC statements never checking the box for “arbitration” and instead demanding 

a jury trial; (4) answered the SAC and filed a cross-complaint without 

mentioning arbitration; and (5) propounded written discovery and took a PMQ 

deposition. Vila claims this litigation conduct is “wildly inconsistent with 

preserving any right to arbitrate” and there is no support for a rule that there can 

be no waiver of the right to arbitrate until the other side admits (e.g., in a 

deposition) that it signed an agreement to arbitrate. 

On reply, defendants argue the existence of a separate oral agreement of 

the parties related to construction at the Property does not prevent arbitration of 

this entire dispute. Defendants argue the relevant period for calculating waiver is 

from September of 2021, when Vila served the operative SAC, to March of 

2022, when Richard Vila admitted in deposition that selected the arbitration 

provision. To avoid prejudice to Vila, defendants will stipulate that it can 

conduct pre-hearing discovery. Defendants claim there are no third parties 

unwilling to arbitrate: Wilcox will stipulate that he is owner and managing agent 

of DTR and Oliver’s Tow, and the only other party to the proposed arbitration is 

Vila. 



 

 

 

This motion was originally calendared for August 12, 2022. However, it 

appeared to the Court the parties had incorporated as part of their written 

contracts the AIA Document A201 – 2007 General Conditions (“General 

Conditions”), which were not included in the record. The Court continued the 

hearing to receive supplemental briefing from the parties. The parties were 

invited to supply a copy of the General Conditions incorporated by reference into 

the contracts or address the applicable conditions. 

Vila’s supplemental opposition attached as Exhibit A copy of the General 

Conditions obtained from the AIA website. Vila argues that if the Court is 

inclined to consider the General Conditions it should find defendants did not 

satisfy a condition precedent to arbitration by engaging in mediation. Plaintiff 

points to section 15.4.1 of the General Conditions which states “any claim 

subject to, but not resolved by, mediation shall be subject to arbitration . . . . ” In 

turn, section 15.3.1 provides that all “Claims, disputes, or other matters in 

controversy arising out of or related to the Contract [subject to specified 

exemptions] shall be subject to mediation as a condition precedent to binding 

dispute resolution.” Accordingly, Vila argues defendants cannot compel 

arbitration until show they have complied with the condition precedent of 

mediation which they will not be able to do because they have refused to 

mediate.  

Defendants object to the Court’s consideration of the General Conditions 

offered by Vila and obtained on the AIA website. Defendants point out that the 

General Conditions were not included as part of the contracts attached to the 

SAC. They also point out that Vila did not produce the General Conditions in 

response to discovery requesting “all contracts or agreements” between the 

parties. Randy Wilcox states in a declaration filed with defendants’ supplemental 

brief that Vila never provided a copy of the General Conditions originally, or as 

an addendum to the written contracts.  

Legal Standards 

California Code of Civil Procedure section 1281. 2, permits a party to file 

a petition to request that the Court order the parties to arbitrate a controversy. 

Under section 1281. 2, a party is permitted to file a motion to request an order 

directing the parties to arbitrate a controversy. Section 1281. 2 also states that the 

Court may grant the motion if the Court determines that an agreement to arbitrate 



 

 

 

the controversy exists. 

When a motion to compel arbitration is filed and accompanied by prima 

facie evidence of a written agreement to arbitrate the controversy, the court itself 

must determine whether the agreement exists and, if any defense to its 

enforcement is raised, whether it is enforceable. (Rosenthal v. Great Western 

Financial Sec. Corp. (1996) 14 Cal. 4th 394, 413. )  

A party opposing a motion to compel arbitration based on a defense to 

enforcement bears the burden establishing the defense by producing evidence 

and proving the defense by a preponderance of the evidence. (Ibid. ) The facts 

are to be proven by affidavit or declaration and documentary evidence, with oral 

testimony taken only in the court's discretion. (Id. at pp. 413-414. ) The trial 

court's role is to resolve these factual issues, not merely to determine whether 

evidence opposing the petition has sufficient substantiality. (Id. at p. 414. ) 

Since binding arbitration is a matter of contract, the parties may freely 

delineate the area of its application, and a proceeding to compel arbitration is in 

essence a suit in equity to compel specific performance of a contract. (Freeman 

v. State Farm Mutual Auto Insurance Co. (1975) 14 Cal. 3d 473, 479; Morris v. 

Zuckerman (1967) 257 Cal. App. 2d 91, 96. ) Arbitration, as a general rule, 

should be upheld by the court, unless it can be said with assurance that an 

arbitration clause is not susceptible to an interpretation covering the asserted 

dispute. (Bos Material Handling, Inc. v. Crown Controls Corp. (1982) 137 Cal. 

App. 3d 99, 105; O'Malley v. Wilshire Oil Co. (1963) 59 Cal. 2d 482, 490-491. )  

There is a strong policy in favor of enforcing agreements to arbitrate, but 

there is no policy compelling persons to accept arbitration of controversies which 

they have not agreed to arbitrate. (State Farm Mut. Auto. Ins. Co. v. Superior 

Court (1994) 23 Cal. App. 4th 1297, 1301-1302.) 

Analysis 

Defendants have submitted a copy of the parties’ August 21, 2019 “AIA 

Document A103-2007 Standard Form of Agreement Between Owner and 

Contractor…” which contains a section titled "Binding Dispute Resolution,” 

stating: 

For any Claim subject to, but not resolved by, mediation pursuant to 



 

 

 

Section 15.3 of AIA Document A201-2007, the method of binding dispute 

resolution shall be as follows: 

(Check the appropriate box. If the Owner and Contractor do not select a 

method of binding dispute resolution below, or do not subsequently agree 

in writing to a binding dispute resolution method other than litigation, 

Claims will be resolved by litigation in a court of competent jurisdiction.) 

[X ] Arbitration pursuant to Section 15.4 of AIA Document A201-2007 

[ ] Litigation in a court of competent jurisdiction 

[ ] Other (Specify). 

Vila objects to the Court’s consideration of the General Conditions and 

argues it was defendants’ burden to submit admissible evidence of any terms 

which may have been incorporated into the contracts. Plaintiff provides a copy of 

the General Conditions “for discussion purposes only” and notes that the AIA 

website (https://www.aiacontracts.org/contract-documents/22076-general-

conditions-of-the-contract-for-construction) states that the document is a only a 

“sample.” (Supp. Opp. p. 3, fn. 1.)  

The arbitration provision presented to the Court states that arbitration is 

required of “any Claim subject to, but not resolved by, mediation pursuant to 

Section 15.3 of AIA Document A201-2007.” It appears the parties agreed to 

some version of the general conditions but the Court cannot be sure, and the 

parties don’t agree, that the “sample” General Conditions are the relevant 

conditions.  

Defendants ask the Court to compel arbitration of two contractual 

disputes, one written contract related to the roof framing and a separate oral 

contract to install and ADA-compliant bathroom. “Doubts as to whether an 

arbitration clause applies to a particular dispute are to be resolved in favor of 

sending the parties to arbitration. The court should order them to arbitrate unless 

it is clear that the arbitration clause cannot be interpreted to cover the dispute.”  

(California Correctional Peace Officers Ass'n v. State (2006) 142 Cal.App.4th 

198, 205). Here, the Court does not have the applicable conditions and so it 

cannot determine what “Claims” might be subject to arbitration. Defendants 

https://www.aiacontracts.org/contract-documents/22076-general-conditions-of-the-contract-for-construction
https://www.aiacontracts.org/contract-documents/22076-general-conditions-of-the-contract-for-construction


 

 

 

argue “the arbitration clause can reasonably be construed as a course of dealing 

arising from the written terms of the first contract, which was, in effect, the first 

phase of a three-phase remodeling contract.” (Reply, 2:28-3:2.) However, it is 

defendants obligation to provide factual and legal support for this argument, 

which they did not do here. 

Generally, where there is a condition precedent to the right to arbitration, a 

failure to satisfy the condition precludes an order compelling parties to arbitrate. 

(See Wagner Const.Co. v. Pacific Mechanical Corp. (2007) 41 Cal.4th 19, 30; 

Platt Pacific, Inc. v. Andelson (1993) 6 Cal.4th 307, 313, 321.)  

The language “For any Claim subject to, but not resolved by, mediation” 

indicates to the Court that mediation may be a condition precedent to arbitration. 

Vila has argued this is the case and the “sample” General Conditions support this 

conclusion.  

In Platt Pacific, supra, the California Supreme Court affirmed the trial 

court's denial of a petition to compel arbitration, finding that the demand was 

untimely. The parties entered into an arbitration agreement during the course of 

settlement negotiations, which agreement provided that a party could seek 

enforcement of the agreement by filing a demand for arbitration, "but in no event 

shall such a demand be filed later that August 31, 1989." (Platt Pacific, at 311.) 

For various reasons, including a delay in scheduling a settlement conference, and 

the death of the husband of an essential witness, the demand was not filed until 

October 30, 1989. (Id. at 312.) 

The Supreme Court stated: 

Private arbitration is a matter of agreement between the parties and is 

governed by contract law. (See, e.g., Moncharsh v. Heily & Blase (1992) 3 

Cal.4th 1, 8 [10 Cal.Rptr.2d 183, 832 P.2d 899]; Ericksen, Arbuthnot, 

McCarthy, Kearney & Walsh, Inc. v. 100 Oak Street (1983) 35 Cal.3d 

312, 323 [197 Cal.Rptr. 581, 673 P.2d 251]; Code Civ. Proc., § 1280 et 

seq.) Under the law of contracts, parties may expressly agree that a right or 

duty is conditional upon the occurrence or nonoccurrence of an act or 

event. (See, e.g., Civ. Code, § 1434 et seq.; Rest.2d Contracts, § 224; 3A 

Corbin, Contracts (1960) § 631, p. 21; 1 Witkin, Summary of Cal. Law 

(9th ed. 1987) Contracts, § 722, p. 654.) Thus, a condition precedent is 

either an act of a party that must be performed or an uncertain event that 



 

 

 

must happen before the contractual right accrues or the contractual duty 

arises. (Civ. Code, § 1436; 1 Witkin, Summary of Cal. Law, supra, 

Contracts, § 722, p. 654.) 

When, as here, the parties have agreed that a demand for arbitration must 

be made within a certain time, that demand is a condition precedent that 

must be performed before the contractual duty to submit the dispute to 

arbitration arises. 

(Platt Pacific, at 313-314.) 

Although the Court found that a condition precedent could be excused, 

there were no grounds for doing so. The Court summarized its holding as 

follows: 

To summarize, a contractual requirement that a party's demand for 

arbitration must be made within a certain time is a condition precedent to the 

right to arbitration. In the absence of a legal excuse or subsequent modification 

of the parties’ agreement, the failure to submit the dispute to arbitration within 

the agreed time precludes judicial enforcement of the right to arbitrate. In this 

case, plaintiffs' failure to timely demand arbitration was not legally excused, nor 

were the provisions of the contract governing the time for demanding arbitration 

modified." (Platt Pacific, at 321.) 

Here, there is no showing that a condition precedent of mediation has been 

met, or that there is some legal excuse or modification to permit the court to 

disregard the condition and order arbitration.  

Additionally, non-signatories generally may not compel contractual 

arbitration. (See JSM Tuscany, LLC v. Superior Court (2011) 193 Cal.App.4th 

1222, 1236-1237.) There are exceptions where arbitration agreements may be 

enforced by a non-signatory defendants. (See, e,g., Goldman v. KPMG LLP 

(2009) 173 Cal.App.4th 209, 220.) Defendants represent that DTR agrees to be 

bound, but do not address the manner in which DTR could enforce the arbitration 

agreement.  Nor have defendants addressed the manner in which “Oliver’s 

Towing, Inc., erroneously sued as ‘Randy Wilcox dba Oliver’s Towing’” is able 

to enforce the agreement. If defendants claim Oliver’s Tow, Inc. is a proper party 

to compel arbitration, they ought to provide evidence. The allegation that Wilcox 

signed the arbitration agreement as agent for Oliver’s Towing, Inc. is not 



 

 

 

evidence. 

Under these circumstances the Court cannot find that an agreement to 

arbitrate the controversy exists, as defendants has failed to establish that 

mediation as a condition precedent to arbitration The Court also cannot find an 

agreement to arbitrate this entire controversy. Further, although it is unclear why 

defendants delayed for months to demand arbitration, the Court is not persuaded 

on this record that Vila has carried its heavy burden to show defendants waived 

the right to arbitrate. (See St. Agnes Medical Center v. PacifiCare of California 

(2003) 31 Cal.4th 1187, 1204.) Thus, this order is without prejudice defendants’ 

ability to renew if they are able to show that any mediation condition has been 

satisfied or has been excused, or waived, or that circumstances render 

the condition precedent not enforceable. 

 
 

 

 
 

 

 

 

 

 

 

 

 

    

4. 9:00 AM CASE NUMBER:  MSC20-00730 
CASE NAME:  VILA VS. DTR; WILCOX 
 HEARING IN RE:  FURTHER CMC & OSC RE: WHY DEFT'S ANSWER SHOULD NOT BE STRICKEN & 
DEFAULT ENTERED FOR FAILURE TO APPEAR 2/10/22 - CONTINUED FROM 8/12/22 
*TENTATIVE RULING:* 
 

Continued to 12/15/22 at 8.30 a.m in D-18. The case is reassigned to D-18, 

Judge Danielle Douglas, for all purposes and effective immediately. 
 

 

 

 
    

5. 9:00 AM CASE NUMBER:  MSC20-01712 
CASE NAME:  SINCLAIR VS KURTZMAN 
 HEARING ON SUMMARY MOTION  5/13/22 MOTION FOR SUMMARY JUDGMENT/ADJUDICATION 
FILED BY INTERMOUNTAIN MANNERED MUTS, TERESA HOWDEN - CONTINUED FROM 8/12/22 
*TENTATIVE RULING:* 
 

The Motion of Cross-Defendants Intermountain Mannered Mutts and 

Teresa Lynn Howden for Summary Judgment or Summary Adjudication is 

denied.   

Undisputed Facts 

This case arises out of a dog bite incident on September 27, 2019 near 



 

 

 

Plaintiff Darlene Sinclair’s home in Alamo. Defendants/Cross-Complainants 

Kathryn Martin and David Kurtzman are husband and wife who, just before the 

incident, adopted rescue dog, Sergio, from Cross-Defendants Intermountain 

Mutts and Teresa Lynn Howden (collectively, “IMM”). Martin and Kurtzman 

were walking Sergio when they encountered Darlene Sinclair and her 

granddaughter, Plaintiff Jane Sinclair. Sergio unexpectedly pulled his leash from 

Martin’s hands and sprang at Jane Sinclair, biting her on the face and head. 

Darlene Sinclair got between Jane and Sergio and was bitten on the head and 

knee. Thereafter, Martin and Kurtzman surrendered Sergio to Contra Costa 

Animal Services where he was euthanized. (Cross-Complainants’ Fact Nos. 1-4.)  

Non-party Esther Sealund-Deeb originally adopted Sergio from County of 

Santa Clara Animal Services on March 13, 2019. Several behavioral issues were 

disclosed to Sealund-Deeb at that time, including that Sergio “alarm barked,” 

was dominate of other dogs, lunged at a parent and young child, and growled and 

bore teeth at customers of the shelter. While in Sealund-Deeb’s home, Sergio bit 

Sealund-Deeb’s housekeeper and was aggressive with houseguests over the 

weekend of March 29, 2019—biting and ripping the sleeve jacket of a guest and 

lunging at the door. (Id., Nos. 5-7; Esther Sealand-Deeb Decl., ¶¶8-12.) 

Determining she could no longer keep Sergio, Sealand-Deeb arranged for 

IMM to rehome the dog. IMM took boarded Sergio while it looked for a new 

home. Sealund-Deeb provided IMM with the Santa Clara County paperwork 

describing Sergio’s behavior at the shelter and disclosed Sergio’s behavior in her 

home to IMM. (Cross-Complainant’s UMF Nos. 8-10, Sealand-Deeb Decl., ¶17.) 

When adopting Sergio from IMM, Martin signed an adoption agreement 

that contained the following waiver language: 

I agree to accept responsibility and ownership of the dog at my own risk 

and I release Intermountain Mannered Mutts and its agents from any and 

all liability arising out of possession ad ownership of my dog. I agree that I 

am assuming total financial responsibility for my pet as of the date of this 

contract. Intermountain Mannered Mutts and its agents will not be held 

liable for any damages or expenses (veterinary) or other incurred during 

the ownership of the dog.  

(Cross-Defendants’ UMF No. 1 and Ex. A; Cross Complaints’ Fact No. 



 

 

 

12.) 

Kurtzman’s name appears on the adoption agreement but Kurtzman did 

not sign the agreement. (Cross-Complainants’ Fact No. 13.) Martin testified that 

IMM did not tell her that Sergio had bitten anyone. (Martin Dep., Ex. 2 to Cross-

Defendant’s Table of Evidence,14:3-21.) 

Marin and Kurtzman hired Trish King, a certified canine behavior 

consultant and dog trainer to provide an opinion in this case. King states in her 

July 28, 2022 declaration that Sergio’s behavior in the Santa Clara County 

shelter was “on the scale of ‘normal’ but was important to explore.” King states 

that Sergio’s behavior in Sealund-Deeb’s home was “extremely concerning” 

because he had attacked two people in the span of two weeks. King opines that 

IMM’s conduct fell below the standard of care for a shelter/rescue/adoption 

agency because Sergio was exhibiting vicious tendencies and should have been 

relinquished to a shelter in that dangerous state. King concludes: IMM “fail[ed] 

to take into consideration the best interests of the public versus finding Sergio a 

home.” (Cross-Complainants’ Fact Nos. 18-22; King Decl. ¶¶5-15.)    

On August 21, 2020, Plaintiffs filed their complaint alleging a single case 

of action for general negligence against Kurtzman and Martin (including 

allegations of strict liability premised on violation of California’s dog bite 

statute, Civil Code section 3342).  

On April 14, 2022, Kurtzman and Martin filed a cross-complaint asserting 

claims for declaratory relief, implied indemnity, equitable indemnity and 

contribution against IMM and Howden. They allege that these parties are liable 

because “[Howden] was negligent in training and selling Sergio.” (Cross-

Complaint, p. 3:21.)  

On May 13, 2022, IMM filed the instant motion for summary judgment or 

summary adjudication. IMM argues Cross-Complainants released any claims 

against IMM arising from their ownership of Sergio at the time Martin signed the 

adoption agreement.  

Standard of Law 

“A party may move for summary judgment in an action or proceeding if it 

is contended that the action has no merit or that there is no defense to the action 

or proceeding.” (CCP § 437c(a) (1),) “A party may move for summary 



 

 

 

adjudication as to one or more causes of action within an action, one or more 

affirmative defenses, one or more claims for damages, or one or more issues of 

duty, if the party contends that the cause of action has no merit, that there is no 

affirmative defense to the cause of action, that there is no merit to an affirmative 

defense as to any cause of action, that there is no merit to a claim for damages . . 

. , or that one or more defendants either owed or did not owe a duty to the 

plaintiff or plaintiffs.” (CCP § 437c(f)(1).) “A motion for summary adjudication 

shall be granted only if it completely disposes of a cause of action, an affirmative 

defense, a claim for damages, or an issue of duty.” (Id.) 

“[T]he party moving for summary judgment bears the burden of 

persuasion that there is no triable issue of material fact and that he is entitled to 

judgment as a matter of law.” (Aguilar v. All. Richfield Co. (2001) 25 Cal. 4th 

826, 850.) Further, “the party moving for summary judgment bears an initial 

burden of production to make a prima facie showing of the nonexistence of any 

triable issue of material fact; if he carries his burden of production, he causes a 

shift, and the opposing party is then subjected to a burden of production of his 

own to make a prima facie showing of the existence of a triable issue of material 

fact.” (Id.)  

In determining whether the parties have met their respective burdens of 

proof, courts construe the declarations of the moving party strictly, resolving any 

doubts in the opposing party’s favor. (Salazar v. Southern Cal. Gas Co. (1997) 

54 Cal.App.4th 1370, 1376.) Conversely, courts construe the declarations of the 

opposing party liberally, resolving any doubts in favor of the party opposing the 

motion. (Id., see also, Brown v. FSR Brokerage, Inc. (1998) 62 Cal.App.4th 766, 

773.) 

Request for Judicial Notice 

IMM’s request for judicial notice of the complaint and cross complaint is 

granted. (Evid. Code, § 452(d); Heston v. Farmers Ins. Group (1984) 160 

Cal.App.3d 402, 413.) 

Enforceability of the Release  

“A written release may exculpate a tortfeasor from future negligence or 

misconduct. To be effective, such a release must be clear, unambiguous, and 

explicit in expressing the intent of the subscribing parties. The release need not 



 

 

 

achieve perfection.” (Benedek v. PLC Santa Monica, LLC (2002) 104 

Cal.App.4th 1351, 1356.) 

“[G]enerally speaking, whether a release bars recovery against a negligent 

party turns primarily on contractual interpretation, and it is the intent of the 

parties as expressed in the agreement that should control. Moreover, in this 

regard, our analysis is not based on the mechanical application of some formula. 

The presence or absence of the words ‘negligence’ or ‘bodily injury’ is not 

dispositive. We look instead to the intention of the parties as it appears in the 

release forms before the court.” (Hass v. RhodyCo Productions (2018) 26 

Cal.App.5th 11, 26-27.) 

However, a release that is intended to exculpate a tortfeasor from future 

gross negligence is unenforceable. (City of Santa Barbara v. Superior Court 

(2007) 41 Cal.4th 747, 750-751.) “Even if the Release was sufficient to block a 

claim for ordinary negligence—as we have held—it is insufficient, as a matter of 

public policy, to preclude liability for gross negligence.” (Hass, supra, 26 

Cal.App.5th at 31.) 

IMM argues it satisfies its burden to establish an affirmative defense to all 

cross-claims based on ordinary negligence. Cross-Complainants concede this in 

their opposition, but argue there are triable issues of fact regarding IMM’s gross 

negligence which is not barred by the release in the adoption agreement. They 

further argue that IMM has not met its burden to show the release is binding is 

Kurtzman since he is not a signatory to the agreement. 

“[O]rdinary negligence consists of a failure to exercise the degree of care 

in a given situation that a reasonable person under similar circumstances would 

employ to protect others from harm. Mere nonfeasance, such as the failure to 

discover a dangerous condition or to perform a duty, amounts to ordinary 

negligence. In contrast, gross negligence long has been defined in California and 

other jurisdictions as either a ‘want of even scant care’ or ‘an extreme departure 

from the ordinary standard of conduct.’ Gross negligence falls short of a reckless 

disregard of consequences and differs from ordinary negligence only in degree, 

and not in kind. In assessing where on the spectrum a particular negligent act 

falls, the amount of care demanded by the standard of reasonable conduct must 

be in proportion to the apparent risk. As the danger becomes greater, the actor is 

required to exercise caution commensurate with it.” (Hass, supra, 26 



 

 

 

Cal.App.5th at 31-32.) 

Cross-Complainants provide sufficient evidence to raise a triable issue of 

fact regarding gross negligence by IMM. Their canine behavior expert King 

opines that Sergio had violent behavioral issues, of which IMM was aware, and 

should have been surrendered to a shelter. (King Decl., ¶¶2-11.) The Court has 

considered IMM’s argument that King’s Declaration describes ordinary 

negligence at best. However, if Cross-Complainants’ evidence is credited as true, 

reasonable minds could find that placing Sergio for adoption with an undisclosed 

bite history showed “want of even scant care” or “an extreme departure from the 

ordinary standard of conduct.”  On reply, IMM points out that the adoption 

agreement states “Intermountain Mutts has made no representation concerning 

the…behavior or temperament of the dog.” This evidence is also relevant to a 

factual determination of the degree of negligence present in this case. 

IMM argues that Cross-Complainants cannot rely on a gross negligence 

theory because they did not plead it. This is incorrect. As a result of the failure to 

allege gross negligence, IMM has met its initial burden with respect to the 

assertion of the release as a complete defense to claims based on negligence. 

Contrary to IMM’s argument, the inquiry does not stop here. Instead, the burden 

shifts to Cross-Complainants to produce evidence showing that a triable issue of 

material fact exists to preclude summary judgment. (See Bacon v. Southern Cal. 

Edison Co. (1997) 53 Cal.App.4th 854, 858 [“If, in anticipation of an affirmative 

defense, the complaint alleges facts to refute it, the pleadings themselves create 

“a material issue which defendant [] would have ... to refute in order to obtain 

summary [judgment]. .. In the absence of such allegations, the plaintiff can avoid 

summary judgment only by presenting evidence sufficient to raise a triable issue 

concerning the affirmative defense.”] [citations omitted].) As set forth above, the 

Court finds that Cross-Complainants have succeeded in raising a triable issue of 

fact. 

IMM cites to Santa Barbara v. Superior Court (2007) 41 Cal.4th 747 for 

the proposition that Civil Code section 1668 does not apply because the statute’s 

protection does not extend to past torts. IMM reasons that by the time Martin 

signed the adoption agreement in September of 2019, all elements of a 

negligence claim were complete and “Defendants have failed to allege or argue 

that there was some post-adoption conduct by Howden (an action in the future of 



 

 

 

the execution of the release) that was grossly negligent.” (Reply, p. 8:7-9.) 

The Court does not find 1668 to be inapplicable here. For example, in 

Halliday v. Greene (1966) 244 Cal.App.2d 482, a contractor built an apartment 

complex, sold it, and leased it back from the buyer as a general lessee. The 

plaintiffs entered into a sublease that contained a hold harmless clause. 

Subsequently, the complex caught fire. The plaintiffs fell on an exterior staircase 

while evacuating from their apartment and suffered injuries. They sued the 

contractor for, inter alia, negligent construction and design of the staircase. The 

trial court granted nonsuit after finding that the hold harmless clause precluded 

recovery. (Id. at p. 485.)  

In Halliday, the negligent construction preceded the hold harmless clause, 

but there was a continuing dangerous condition that did not cause harm to the 

plaintiffs until after the hold harmless clause was executed. Thus, for purposes of 

section 1668, the negligence in Halliday was a future tort because the causation 

and damages elements were future events. The same is true here. At least IMM 

does not persuade the Court on this motion that a different rule should apply. 

Viewing the evidence in a light most favorable to Cross-Complainants, 

they meet their burden of raising a triable issue of fact as to gross negligence, 

making summary judgment inappropriate.  

Enforceability of the Release against Kurtzman 

As an additional reason the motion is denied, IMM does not meet its initial 

burden to produce evidence showing Kurtzman is bound by the language of the 

release.  

Non-signatories are generally not bound by contracts to which they are not 

parties. (See Egan v. Mut. of Omaha Ins. Co. (1979) 24 Cal. 3d 809, 824 

[reversing judgments against defendants because they were only agents of the 

signatory corporation, not actual parties to the contract].)   

IMM claims Martin could bind Kurtzman to the adoption agreement as 

Kurtzman’s spouse. While spouses are fiduciaries and owe a duty of support in 

the family law context, these duties do not create a power to contractually bind 

each other in the agency context. (See Flores v. Evergreen At San Diego, LLC 

(2007) 148 Cal.App.4th 581, 589.) “[I]t is well established that an agency cannot 

be implied merely from the marriage relation alone.” (Lovetro v. Steers (1965) 



 

 

 

234 Cal.App.2d 461, 475) IMM presents no evidence apart from a marital 

relationship so cannot meet its burden to show Kurtzman is bound. 

IMM argues on reply that Kurtzman ratified the adoption agreement by 

taking Sergio into his home. (Reply, p. 4.) To support a theory that a transaction 

was ratified through the principal’s “accepting and retaining the benefits derived 

from the transaction … it must [also] be shown that the [principal] had full 

knowledge of all the material facts involved in the transaction at the time of the 

purported ratification.” (Miller v. Wood (1963) 222 Cal. App. 2d 206, 210.) IMM 

presents no evidence Kurtzman ever reviewed the adoption agreement. Thus, no 

evidence is presented that Kurtzman was aware of the “material facts.”  

Strict Liability Arguments 

In its reply, IMM argues that Civil Code section 3342, the dog bite statute, 

imposes strict liability on Kurtzman and Martin as Sergio’s owners. Civil Code 

section 3342 provides:  

The owner of any dog is liable for the damages suffered by any person 

who is bitten by the dog while in a public place or lawfully in a private 

place, including the property of the owner of the dog, regardless of the 

former viciousness of the dog or the owner's knowledge of such 

viciousness. A person is lawfully upon the private property of such owner 

within the meaning of this section when he is on such property in the 

performance of any duty imposed upon him by the laws of this State or by 

the laws or postal regulations of the United States, or when he is on such 

property upon the invitation, express or implied, of the owner. 

IMM is correct that Civil Code section 3342 by its terms imposes strict 

liability on dog owners. However, it is not clear why IMM makes this argument. 

IMM does not, for example, argue that Civil Code section 3342 is not a 

cognizable claim on which to base the cross claims in  this case.  It has not 

shown how consideration of the potential for strict liability under section 3342 

should affect the outcome of the motion. 

Evidentiary Objections 

IMM did not object to the Sealund-Deeb or King declarations. Instead, 

IMM filed a blanket objection to Cross-Complainants’ “Table of Evidence in 

Opposition to Motion for Summary Judgment” in which it argues all attached 



 

 

 

exhibits are unauthenticated hearsay. The Court rules as follows on the 

objections: 

• Exhibit 1—Cross-Complainants’ Form Interrogatory No. 20.1 and Darlene 

Sinclair’s response. Sustained. These materials are offered to show the 

date, time and place of the dog bite incident and these are undisputed facts.   

• Exhibits 2 and 3—Excerpts from the July 29, 2021 Kathryn Martin 

deposition (Ex. 2) and the July 5, 2021 Teresa Howden deposition (Ex. 3). 

Overruled. Plaintiffs' objection to the entirety of the deposition transcripts 

fails to follow the requirements of CRC, rule 3.1354(a) and (b) in every 

respect. Significantly, IMM fails to identify any portion of the deposition 

transcripts to which a hearsay objection is being made. Objections to the 

entire depositions are overruled. The exhibits include the court reporter’s 

signed certification page which is an acceptable method of authentication. 

(Greenspan v. LADT LLC (2010) 191 Cal.App.4th 486, 523.) 

• Exhibits 4, 5 and 7. These are Contra Costa County animal control records 

offered to show that Sergio was surrendered to the shelter and euthanized 

(Ex. 4); County of Santa Clara adoption records offered to show that 

Sergio exhibited behavior issues in that shelter (Ex. 5); and email 

messages between Sealund-Deeb and Howden with PayPal receipts 

showing the payment of boarding fees (Ex. 7). Objections to Exhibits 4 

and 7 are sustained. It is not disputed (or for that matter, material) that 

Sergio was surrendered and destroyed. Moreover, Sealund-Deeb 

authenticates the Santa Clara adoption papers in her declaration and 

Howden confirmed in deposition that she received the payments 

referenced in Exhibit 7. (Howden Dep., pp. 33:11-34:5.) 

• Exhibit 6. This is Cross-Complainants’ Special Interrogatory Nos. 4-6 and 

Howden’s response. These materials are offered to show Howden’s 

relationship to IMM and non-party Pistol’s Rescue Ranch. IMM’s 

objection to unauthenticated Exhibit 6 is sustained. Once again, this is an 

objection to evidence of facts that are not disputed. Further, Howden 

testified that IMM is her dog training business. (Howden Dep., pp. 32:4-

15.) 

• Exhibit 8. The Intermountain Mannered Mutts Adoption Agreement. 

Overruled. Having asserted the authenticity of the deposition transcripts 



 

 

 

in support of summary judgment IMM may not claim the IMM adoption 

agreement is not authenticated when submitted by opposing parties. (See 

Evid. Code, § 1414; Ambriz v. Kelegian (2007) 146 Cal.App.4th 1519, 

1527.) 

• Exhibits 9 and 10. The complaint and cross-complaint in this case. 

Overruled. These pleadings are not offered for their truth. Moreover, 

IMM relies on and requests judicial notice of these very pleadings.  

Order 

For these reasons, summary judgment is denied. As IMM has not 

identified any specific cause of action, affirmative defense, claim for damages, or 

issue of duty that could be separately adjudicated, its alternative request for 

summary adjudication is also denied. 

 
 

 

  

 

 


